
Before tlJe 
feberal &mmticatione‘ Caommie‘e’ion 

llGXaelJington, BAL. 20554 

In the Matter of 

Reclassification of License of 
Station KJEL(FM) 
(Lebanon, Missouri) 

TO: Chief, Audio Division 

REPLY TO OPPOSITION TO MOTION TO ACCEPT LATE FILED 
OPPOSITION AND REPLY TO OPPOSITION 

Ozark Broadcasting, Inc. (“Ozark”), by its attorney, hereby respectfully replies to the 

“Opposition to Motion to Accept Late File Opposition and Reply to Opposition”, filed in this 

proceeding onNovember 13,2002, by Four Him Enterprises, L.L.C. (“Four Him”). In reply thereto, 

it is alleged: 

1. In its Opposition, Four Him asserts that the “Order to Show Cause” was published 

in the Commission’s releases and released on September 20, 2002. Four Him, however, does not 

attach any copy of any Commission press release or Daily Digest. There is a reason for this: no such 

press release exists. A search in Westlaw, which includes all Commission Daily Digests and press 

releases, shows that the Order was never released in any such press release or Daily Digest. At some 

point in time on some date. a copy ofthe Order may have been placed on the press table in the Office 

of the Secretary. However, nobody has time to go through the hundreds of pages of formal orders, 

opinions, decisions, etc., which the Commission issues each week. Interested parties are entitled to 

rely upon the Daily Digest which, purportedly, announces the releases of pertinent 



-2- 

texts. In this case. no mention was ever made of the Order to Show Cause in the Daily Digest or in 

any other public notice. 

2. In any event, the pertinent statute, 47 U.S.C. Section 316, requires more than 

constructive notice; it requires actual notice. Thus, it provides that. “No such order of modification 

shall become final until the holder of the license or permit shall have been notified in writing of the 

proposed action . . .”. Merely placing a copy of an order on a press table in the Office of the 

Secretary is scarcely the written notice required by Section 3 16. The Commission’s staff recognized 

that to be true, and that is why the staff directed that a copy of the Order be sent to Ozark by certified 

mail, return receipt requested. 

3. In its Opposition, Four Him challenges Ozark to prove a negative. In logic, it is 

sometimes possible to prove anegative, k, if somebody asserted that the undersigned’s automobile 

was totally destroyed in an accident. the undersigned could prove the falsity of that statement by 

producing the automobile and showing it was in good shape. In most instances, however, it is 

impossible to prove a negative, &, to prove that something did not happen. 

4. Attached hereto and marked Exhibit A is a statement from David L. Shepherd, the 

president of Ozark Broadcasting, Inc., denying that the company ever received a copy of the Order 

to Show Cause in the mail. Mr. Shepherd should not, however, be required to try to prove that this 

did not happen. The burden should be on Four Him and the Commission to show that it did. But, 

Four Him has not produced a copy of any receipt demonstrating that the Order to Show Cause was 

mailed, much less received by Ozark. So far as we have been able to determine, the Commission 

is not in possession of any such receipt. either. The most likely explanation for this is simply that 

somebody at the FCC failed to mail the Order. 
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5 .  Here, the pertinent statute requires that a licensee be given & notice before 

its license can be modified. Unless it can be proven that actual notice was given by mail - and, so 

far, the record is bereii of any such proof - the Order to Show Cause did not become effective and 

the 30 day period to respond to same did not begin to run until November 4,2002, when Ozark for 

the first time recehed a facsimile copy of the Order, sent to Ozark’s counsel by a member of the 

FCC staff. 

November 20,2002 

Law Office of 
LAUREN A. COLBY 
I O  E. Fourth Street 
P.O. Box 11 3 
Frederick, MD 21705-01 13 
(301) 663-1086 

Respectfully submitted, 

B :  
Lauren A. Colby 
Its Attorney W 
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Ihvid 1.. Shcphcrd liercby dcclarcs uridcr penalty of thc laws of pcrjury t l iu t  the 

lnllowiiig is [rue aiid r.omxt: 

1 ulidcrswrid that 3 rpenrion has bcrn riscd 3s to w l ~ e l l i ~ r  Ozark Utoadcasliiig, Inc., 

rcccived ii copy of  an Order to Show Cause, allegedly relcssed by the I.'CC on Seplemher 20,2002, 

w l d ~  conlcniplarctl Ihc downgrading or Stnlion KJEI.(FM), lxbmori, Missouri, Gom 3 Cl;iss C 

facility In ;I Class Cn facility. 

I am ~)rcsiilrnt of0mrk Hroadcasrieg, Inc. We maintain two post ofIicc hoxcs at the 

M ~ b ~ ~ r l y p ~ ~ s t o l l i c e , ~ - , 1 3 0 ; i r i d  61') Ms. Shcny Jscoby,nntriiipInye~ofo'~~kBrondc3s~in~.Jnc., 

hincc M ~ r c l i  of 1991, is charged with llie duty r i f  going to ilie pcisl o f f i x  boxes arid picking up Ihc 

oi:lil uii ;1 ~liiily basis. I havc quenriuncd Ms. Jrrooby and shc docs not rrcsll receipt or any ccrlificd 

i m i l  lrom !he I:CC in Ihc timc pcriod in  quastion. My long time assistant, Sliaroii B\incll. who 

Kcnorally rcvicws ihc ninil bciore il  is given 10 me also ~ U F S  nut rccall llic n-ccipl of any ccrlificd 

innil hint h c  i:CC during rhat time period. I ,  niyscll; never saw the Ordcr to Show Cause. I firsi 

Ir;micd ;iboiit i t  on Novrmbcr 4,201l2, whcn my  attorneycallud me aiid said that hc had rcceivod ;L 

~~lcpl ioi ic  call frilrn ;In FCC .;[aft rneinher isking whelhcr wc wcrc EoiiiC: 10  rcspond to the ordcr.. 

Sliitioii KIEI,(FM) is an imporlanl p" nf Ihc stillions optxatcd by my Tanlily. Wc 

would ncvci- h w c  williiib.ly failed to oppose any ordcr wliich contcrnplatcs a downgrxle of t l u t  
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sIa1ioii. I'.vcIynric iiivolvcd indiclmdling ofmail in oilrorgmirntion is wcll uwdrcaCIhc extromo 

iinporlnrico of m a i l ,  especially csrdfied mid, aniving lrom thc FCC. 1 can only cwclude \h:h wc 

IICVCI i~ccsivcd ii copy of thc Order IO Show Cause in ihc mail. 

I:iirrhcl dccl:mnt sryeih not. 



CERTIFICATE OF SERVICE 

I ,  Traci Maust, a secretary in the law office ofLauren A. Colby, do hereby certify that 

copies of the foregoing have been sent via first class, U.S. mail, postage prepaid. or by overnight 

courier t h i d , ?  day ofNovember, 2002, to the offices of the following: 
tu) 

A. Wray Fitch, Esq. 
Gammon & Grange, Inc. 
8280 Greensboro Drive 
7Ih Floor 
McLean, VA 22 102 

Mr. R. Barthen Gorman 
F.C.C. 
Mass Media Bureau 
445 12Ih Street, S.W. 
Room 3-A224 
Washington, D.C. 20554 

Peter H. Doyle, Audio Division 
FCC 
The Portals 
445 Twelfth Street, S.W. 
Room 2-A267 
Washington, D.C. 20554 

John A. Karousos, Chief, Allocations Branch 
F.C.C. 
445 Street, S.W. 
Room 3-A266 
Washington, D.C. 20554 

KDAA-KMOZ, L.L.C. 
P.O. Box 4584 
Springfield, MO 65808 


